§ 128. Generally, 37 Am. Jur. 2d Fraud and Deceit § 128 


37 Am. Jur. 2d Fraud and Deceit § 128 


American Jurisprudence, Second Edition May 2021 Update 


Fraud and Deceit 
George Blum, J.D., John Bourdeau, J.D., Romualdo P. Eclavea, J.D., Janice Holben, J.D., Karl Oakes, J.D. and Eric C. Surette, J.D. 


IV. False Representations 
F. Intent to Deceive, or to Induce Reliance; Knowledge of Falsity 
3. Particular Kinds of Representations, Transactions, Relief, etc. 


b. Negligent Misrepresentation 


§ 128. Generally 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Fraudij=m13(3) 


A.L.R. Library 


Misrepresentations as to financial condition or credit of third person as actionable by one extending credit in reliance thereon, 
32 A.L.R.2d 184 





Many states have recognized a cause of action in tort for negligent misrepresentation. | Moreover, in some jurisdictions, a cause 


of action for negligence is authorized by statute.” Although the requirements vary from state to state, to establish the elements 
of negligent misrepresentation, a plaintiff must generally show that— 


— the defendant had a duty to exercise reasonable care in the giving of information.° 


4 


— the defendant supplied false information, * sometimes referred to as making a misrepresentation of a past or existing material 


fact.” 
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— the defendant made the misrepresentation negligently, without exercising reasonable care in obtaining or relating the 
information,” or without reasonable ground for believing it to be true,® although it is not necessary that defendant actually 


possessed knowledge of the statement's falsity.” 


— the plaintiff reasonably or justifiably relied upon the information given. ji 


— the plaintiff suffered damages proximately caused by the defendant's negligence!!! or from such reliance. !? 


Additional elements sometimes identified are— 


— that there was privity between the parties, or a special relationship of trust or confidence creating a duty for one party to 


impart correct information to another. i 


— that the representation was made by a defendant in the course of his or her business, 1“ or in a transaction in which he or 


she had a pecuniary interest. 5 


— that the defendant intended that his or her statement would be acted upon by the plaintiff, 16 or that the false information was 


supplied for the guidance of others in their business. A 


— that the defendant knew or should have known the representation would induce reliance on the part of the plaintiff. 13 


Observation: 


"Negligent misrepresentation" is a lesser included claim of fraudulent misrepresentation, and it differs from fraudulent 
misrepresentation only in that while the latter requires knowledge that the pertinent statement was false, the former merely 


requires that the person who made the statement failed to exercise reasonable care or competence to obtain or communicate true 


information. "° 


Caution: 


An action for negligent misrepresentation may be precluded by the provisions of a purchase contract covering the subject matter 


of the claim.7° 





CUMULATIVE SUPPLEMENT 
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Lack of special relationship between parties distinct from and independent of the contract meant that plaintiffs failed to state 
negligent misrepresentation claim against defendants. Rosenblum v. Island Custom Stairs, Inc., 130 A.D.3d 803, 2015 WL 
4254063 (2d Dep't 2015). 


Under California law, the elements of a negligent misrepresentation cause of action are the same as those for intentional fraud, 
except respect to the requisite state of mind. Villalpando v. Transguard Insurance Company of America, 17 F. Supp. 3d 969 
(N.D. Cal. 2014). 


Providers of in-flight entertainment on airlines did not adequately allege that record companies and music composers had 
no reasonable grounds for believing their representations to be true, precluding providers' California-law claim for negligent 
misrepresentation, where providers offered only bare allegation that defendants had no reasonable grounds for believing 
that representations concerning their intent to perform on purported promise to permit providers' continued reproduction of 
copyrighted sound records were true when made. UMG Recordings, Inc. v. Global Eagle Entertainment, Inc., 117 F. Supp. 3d 
1092 (C.D. Cal. 2015). 


As part of the duty-risk analysis applicable to negligent misrepresentation cases, the plaintiff must show that the risk of harm 
was within the scope of protection afforded by the duty breached. Reel Pipe, LLC v. USA Comsery, Inc., 427 F. Supp. 3d 786 
(E.D. La. 2019). 


To prevail on a claim for negligent misrepresentation under Massachusetts law, plaintiff does not have to prove an intent to 
deceive and need not prove that defendant knew his statements to be false. Samia Companies LLC v. MRI Software LLC, 53 
F. Supp. 3d 385 (D. Mass. 2014). 


Under New York law, claim for negligent misrepresentation requires a fiduciary duty or special relationship that involves a closer 
degree of trust between the parties than that of an ordinary buyer and seller in order to find plaintiff's reliance on defendant's 
statements justified. Prime Mover Capital Partners L.P. v. Elixir Gaming Technologies, Inc., 898 F. Supp. 2d 673 (S.D. N.Y. 
2012). 


Plaintiff must allege the following elements in order to state a claim for negligent misrepresentation: (1) a misrepresentation of 
material fact in the course of the defendant's business, profession, or employment, or in any other transaction in which he has 
a pecuniary interest, (2) the defendant either knew of the misrepresentation, made the misrepresentation without knowledge of 
its truth or falsity, or should have known the representation was false, (3) the defendant intended to induce another to act on the 
misrepresentation, and (4) injury resulted to a party acting in justifiable reliance upon the misrepresentation. In re Palm Beach 
Finance Partners, L.P., 517 B.R. 310 (Bankr. S.D. Fla. 2013). 


Negligent misrepresentation addresses negligence of knowledge of material fact and the transmittal of already known material 
facts. Stechschulte v. Jennings, 298 P.3d 1083 (Kan. 2013). 


In order to prove negligent misrepresentation, a plaintiff must show that there was a legal duty on the part of the defendant to 
supply correct information, there was a breach of that duty, and the breach caused plaintiff damage. LSA-C.C. arts. 2315, 2316. 
Granger v. Christus Health Central Louisiana, 144 So. 3d 736 (La. 2013). 


At the threshold, to establish a claim for either intentional or negligent misrepresentation, a plaintiff must show that the defendant 
supplied plaintiff with false information, and summary judgment is appropriate if plaintiff has not provided evidence of this 


essential element. Land Baron Inv. v. Bonnie Springs Family LP, 356 P.3d 511, 131 Nev. Adv. Op. No. 69 (Nev. 2015). 


It is not the nature of the communication that impacts the viability of a negligent misrepresentation claim, nor is it sufficient that 
a plaintiff detrimentally changes his or her position as a consequence of the false information; the necessary piece in this puzzle 
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is that the plaintiff actually received or was made aware of the false statements and directly relied on those false statements. 
Restatement (Second) of Torts § 552 (1977). Glassford v. Dufresne & Associates, P.C., 2015 VT 77, 124 A.3d 822 (Vt. 2015). 


[END OF SUPPLEMENT] 
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